Digitized by Google 




Digitized by Google 




HISTORY 




LATIN CHRISTIANITY; 

INCLUDING THAT OF 

THE POPES TO THE PONTIFICATE OF NICOLAS V. 



By HENRY HART MILMAN, D.D., 

DEAN OF ST. PAUL’S. 



IN NINE VOLUMES.— Yoi.. II. 



FOURTH AND REVISED EDITION. 




LONDON: 

JOIIN MURRAY, ALBEMARLE STREET. 
1867. 

The right of Translation it reserved. 



Digitized by Google 




LOUDON I PRINTED BT W. CLOWES AND SONS, STAMFORD STREET, 
AND CHARIXG CROSS. 



Digitized by Google 




CONTENTS 



OF 

THE SECOND VOLUME. 



BOOK III. — continued. 



CHAPTER V. 



D. 



Christian Jurisprudence 

Christian jurisprudence 

effects of Christianity on 



t. Jurisprudence of Roman empire 

II. Barbaric codes .. 

III. Christian jurisprudence 

Supremacy of the Emperor .. 

I. Justinian code 

JuMtir.iun a Christian emperor 

Preamble — Laws for the clergy — Bishops 
Roman law purely Roman 



A. Law of persons .. 

Freemen and slaves .. 

Law of slavery .. 

Slave trade 

Christian family 

Parental power .. 

Marriage . . 

Prohibited degrees 

Spiritual relationships 

Divorce 

Concubinage 

Parental power .. 

« Infanticide . . 

a 2 



PAGE 

1 

2 

1 

8 

r* 

O 

4 

5 

6 
7 

11 

12 

13 

14 
1C 
ib. 

17 
ib. 

18 
19 
21 

24 

25 

26 



Digitized by Google 



iv CONTEXTS OF VOL. II. 

A.P. r-»ot 

B. Law of Property .. .. 27 

Church property 28 

O- Criminal Law .... 31 

Some crimes more severely punished .. .. 32 

Crime of heresy 33 



II. Barbaric codes ■ ■ ^ ^ .. „ ^ 34 

Of Theodoric and Athalaric — King supreme .. 36 

Difference of ranks — Clergy co-legislators .. 38 

Lombard laws — Salic law — Gothic law . . .. 39 

Bishops in popular and judicial assemblies .. 44 



A. Law of persons .. .. 47 

Freemen and slaves — Emancipation .. .. ib. 

Law of marriage 48 

B. Law of property 54 

Church property ib. 

C. Criminal law 57 

Asylum 58 

Ordeal 60 

III. Church jurisprudence 61 

Clergy legislative and executive ib. 

Rome sole patriarchate of the West .. .. 64 

Clergy Latin 65 

Penitential system 69 

Effects on the clergy — on the community .. 70 



CHAPTER VI. 

Western Monasticism. 

Western monasticism contrasted with Eastern . . 74 

Early monasticism in Italy, Gaul, Spain, Africa, 

Britain .. ^ ^ ^ 78 

S. Benedict of Nuraia .. 80 

Birth— Youth . . „ 82 

The Priest Florentius .. 87 

Rule of S. Benedict 88 

S. Scolastica .. ^ u 92 

Rapid extension of the order • 93 



Digitized by Google 



CONTENTS OF VOL. II. v 

CHAPTER VII. 

Gregory the Great. 

A.D. FAGE 

Gregory the Great 97 

Lombard invasion ib. 

Birth and descent of Gregory 102 

Gregory Abbot 104 

Aspires to convert Britain 106 

In Constantinople ib. 

Magna Moralia IQS 

590 Gregory Pope 110 

Monkhood „ .n ^ Ill 

Threefold character of Gregory : — 

I . Administrator of the S ee 113 

Perfects the ritual.. ih. 

Preacher — Music .. .. ._. „ .. 114 

Administrator of property of the See . . .. 115 

If. Patriarch of the West .. 119 

In Italy — Gaul .. 120 

Conversion of Spain from Arianism . ■ .. 121 

Conversion of Africa and Britain .. .. 124 

Gregory and the Jews .. 125 

And the heretics 127 

Bishop of Constantinople universal Bishop — 

Letter to Emperor Maurice ib. 

III. As temporal sovereign .. 130 

The Lombards .. 131 

Gregory defends Borne .. 135 

599 Conversion of Lombards 137 

Imperial law about monasteries 138 

Usurpation of Phocas — Conduct of Gregory 140 

604 Death of Gregory .. .. ,. ° 7. 144 

Epoch of Christianisation of human mind ., .. 145 

Christianity of the age — Christian mythology — 

Worship of the Virgin 147 

Angels — Devils 151 

Martyrs — Reliques 152 

Sanctity of Clergy 154 

State after death — Hell — Heaven 156 



Digitized by Google 



VI 



CONTENTS OF VOL. II. 



BOOK IV. 

CHAPTER I 



Mohammed. 

A.D. PAGE 

Rise of Mohammedanism 162 

Arabia 164 

Character of Mohammedanism 1SI 

Ceremonial — Faitli 171 

The Koran 1 7/i 

Mohammed — His birth and youth 176 

Divine mission 179 

Persecution and flight — (Hegira) .. 181 

Medina 182 

The Jews 183 

630 Mohammed Lord of Mecca 185 

Koran becomes intolerant to .Tews — to Christians 188 

Koran war against mankind 194 

Mohammed’s views of empire 197 

Battle of Muta 7! .. 200 



CHAPTER II. 

Successors of Mohammed. 



Abubeker — Omar — Othman 201 

Conquest of Syria 202 

636 Fall of Damascus — of Jerusalem 208 

632-651 Conquest of Persia — of Egypt — and 212 

647-698 Of Africa 213 

Progress of Mohammedanism — Causes — Poly- 
gamy 214 

Extent — Religious consequences 219 

Mohammedan civilization 222 



Digitized by Google 



CONTENTS OF VOL. II. 



VU 



CHAPTER III. 



A.D. 

597 



Conversion of Enpland, 

Christianity in Britain.. 

Aognstine 

Policy of Gregory..*- 

Relapse into heathenism 

Christianity in Northumberland — King Edwin.. 

Penda 

Aidan „ „ ^ ^ ~ „ 

Division in Anglo-Saxon Church 

Anglo-Saxon Christianity 

W ilfrid .. 

Monasticism .. 



TAG I 

225 

229 

232 

234 

236 

240 
211 
246 

241 
250 
255 



CHAPTER IV. 



Wilfrid— Bede. 

Wilfrid — Bede 25S 

Benedict Biscop .. .. 259 

664 Theodoras Archbishop of Canterbury .. .. 262 

Synod of Eastenfeld .. .. 266 

673-785 Bede „ ^ ^ ^ „ 212 

Anglo-Saxon poetry — Caedmon .. 276 

Aldhelm of Malmesbury 278 

Anglo-Saxon Laws 280 



C HA P TER Y, 

Conversion of the Teutonic Races beyond the 
Roma n Empi re. 



Abt. 650 S. Coltimhan 285 

610 S. Gall .. 293 

Abt. 700 S. Boniface 295 

Pope Gregory II .. .. 297 

Boniface Archbishop of Mentz .. .. .. 301 

Monasteries .. „ u .. .. 301 



Digitized by Google 



VIII 



CONTEXTS OF VOL. II. 



CHAPTER VI. 

The Pai-acy fuom the time or Gbkgoby the Great 
to Gregory II. 

A.L). TAOK 

604 Sahinianus 309 

601 Boniface III. u u , } .. „ Til 

608-625 Boniface IV. .. ** ***&• ,'i 1 2 

Deusdedit — Boniface V 313 

626-638 Honoriua I. — Monothelitism ib. 

Honorius condemned as a heretic 316 

638 The Ectliesis of the Emperor Heraclius .. 317 

Pope Severinus — John IV 318 

Death of Heraclius 319 

642 Theodorus I. — Excommunicates Pyrrhus and 

Paul 321 

649 Martin 1 322 

653 Pope Martin at Constantinople 326 

657 Pope Eugenius I. — Vitalianus 327 

663 The Emperor Conslans at Pome 328 

672-678 Adeodatus — Domnus — Agatho 330 

Sixth (Ecumenic Council ib. 

682-701 Leo. II 333 

Popes Benedict II., John V., Conon, Sergius .. 334 

Quinisextan Council, or Council in Trullo .. .. 335 

702-707 John VI. — John VII. — Sisinnius — Constantine 336 

716 Gregory II 338 

CHAPTER VII. 

ICONOCLASM. 

Iconoclasm 339 

717 Leo the Isaurian 350 

726 Edict against images 352 

Second edict — Tumults 354 

Gregory II.’s letter 357 

Second letter 362 

731 Degradation of Germanus of Constantinople .. 363 

John of Damascus ib. 

741 Constantine Copronymus Emperor 368 

743 Persecutions — The Patriarch Anastasius .. .. 370 

750 Third Council of Constantinople 372 



Digitized by Google 



CONTENTS OF VOL. II. 



IX 



CHAPTER VIII. 

Second Council of Nicea — Ci.osf. of Iconoclasm. 



A.D. PAr.B 

The Monk Stephen — Persecutions 378 

775 Death of Copronymus 381 

780 Leo IV 383 

Irene ib. 

783 Tarasius Patriarch „ „ ^ .. 3SS 

787 Second Council of Nicea .. 389 

Decree of the Council . . „ „ „ .. .. 392 

797 Blinding of Constantine by Irene 397 

802 Leo the Armenian against image-worship .. 400 

821 Murder of Leo 402 

Michael the Stammerer Emperor ib. 

829 Theophilus Emperor .. .. 403 

842 Theodora Empress 409 



CHAPTER IX, 

Severance of Greek and Latin Christianity. 



Exarchs of Ravenna .. .. 414 

Image worship in Italy — John YII. .. .. .. 416 

715-731 Gregory II. .. 

The Lombards — Liutprand .. 417 

730 Council at Rome 423 

731 Gregory III. .. 424 

Council at Rome 425 

740 Gregory appeals to Charles Martel 429 

Charles Martel u u ^ ^ 43Q 



CHAPTER X. 

Hierarchy of France. 

S. Leger 436 



VOL. II. 



h 



Digitized by Google 



I 



HISTORY 

OP 

LATIN CHRISTIANITY, 



BOOK III. — continued. 



CHAPTER V. 

Christian Jurisprudence.* 

Christianity had been now for more than two centu- 
ries the established religion of the Roman Empire ; it 
was the religion of all those independent kingdoms which 
were forming themselves within the dissevered provinces 
of Rome. Between the religion and the laws of all 
nations must subsist an intimate and indissoluble con- 
nexion. During all that period the vast and august 
jurisprudence of Rome had been constantly enlarged by 
new imperial edicts or authoritative decrees, supple- 
mentary to, or corrective and interpretative of, the 
ancient statutes. 

I. The jurisprudence of the old Roman Empire at 
first admitted, but only in a limited degree, this modify- 
ing power of Christianity. The laws which were purely 
Christian were hardly more than accessory and supple- 
mentary to the vast code which had accumulated from 




* Let me not be suspected of the 
vain ambition of emulating Gibbon's 
splendid chapter on Roman Law, which 
has become the text-book in universities 
(see my edition of Gibbon). My ob- 
VOL. II. 



ject is more narrow and limited ; and 
■appeared necessary to the history even 
of Latin Christianity ; to show the in- 
terworking of Christianity into the 
Roman jurisprudence. 

B 
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the days of the republic, through the great lawyers of 
the empire, down to Theodosius and Justinian. But 
the complete moral, social, and in some sense political 
revolution, through Christianity, could not be without 
influence, both as creating a necessity for new laws 
adapted to the present order of things, or as controlling, 
through the mind of the legislator, the general temper 
and spirit of the legislation. A Christian Emperor 
nret effects could not exclude this influence from his mind, 

of Christian* . , ' 

i*y. either as affecting his moral appreciation of 

certain obligations and transgressions, or as ascertaining 
and defining the social position, the rights and duties, 
of new classes and divisions of his subjects. Under 
Christianity a new order of men of a peculiar character, 
with special privileges, immunities, and functions, had 
grown up throughout the whole society ; new corporate 
bodies, the churches and the monasteries, had been 
formed, holding property of every kind by a new tenure ; 
certain offences in the penal code were now looked on 
with a milder or more severe aspect ; a more strict 
morality had attempted to knit more closely some of 
the relations of life ; vices which had been tolerated 
became crimes against social order; and an offence, 
absolutely new in the extent of odiousness in which it 
was held, and the rigour with which it was punished. 
Heresy, or dissent from the dominant religion, in all its 
various forms, had been introduced into the criminal 
jurisdiction, not of the Church only, but of the Empire. 
The imperial legislation could not refuse, it was not 
inclined to refuse, to take cognizance of this novel 
order of things, and to adapt itself to the necessities of 
the age. 

II. The Barbaric Codes, which embodied in written 
statutes the unwritten, immemorial, and traditionary 
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laws and usages of the Teutonic tribes (the common 
law of the German forests), assuming their Barbaric 
positive form after the different races had sub- code * - 
mitted to Christianity, were more completely inter- 
penetrated, as it were, with Christian influences. The 
unlettered barbarians willingly accepted the aid of the 
lettered clergy, still chiefly of Roman birth, to reduce to 
writing the institutes of their forefathers. Though 
these codes therefore, in their general character and 
main principles, are essentially Teutonic — in their broad 
principles are deduced from the free usages of the old 
German tribes — yet throughout they are modified by 
Christian notions, and admit a singular infusion, not 
merely of the precepts of the New Testament, but of the 
positive laws of the Old. 

But III. Christianity had its own peculiar and special 
jurisprudence. The Christian community, or Christian jn- 
rather the separate communities, had originally n8 P™ dea,:e - 
exercised this power of internal legislation. They held 
each its separate tribunal, which adjudicated not only 
on religious matters, but, as an acknowledged wise and 
venerated arbitrator, in civil litigation. This legislation 
and administration of law had gradually become vested 
in the clergy alone ; and, instead of each community 
ruling its own internal concerns, and presiding over its 
own separate members, the Church, as chiefly repre- 
sented by the bishops either in local or national synods, 
or in general councils, enacted statutes or canons, con- 
sidered binding on the whole Christian world. The 
sanctions of this Christian jurisprudence were properly 
altogether religious: they rested on opinion, on the 
voluntary submission of each individual mind to spiritual 
authority. Their punishments and rewards were pro- 
perly those of the life to come. The only punishments 
in this world were those of the penitential discipline, or 
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excommunication from the Christian society, which was 
tantamount, with all who believed salvation to be the 
exclusive privilege of the Church, to a sentence of 
eternal damnation. Those who braved that disfran- 
chisement — who either, as the Jews, never had entered 
within the community, or as holding heretical opinions 
had renounced it — were rightfully beyond its jurisdic- 
tion. The legislators and administrators of the laws had 
lost all cognizance over those upon whose faith or whose 
fears they had no hold. These were outlaws, who, as 
they blindly or obstinately disclaimed the inestimable 
privileges of the Church, could not be amenable at 
least to its temporal penalties. Unhappily the civil and 
canon, the Imperial and Christian, legislation would 
not maintain their respective boundaries. This arose 
partly from the established constitutional doctrine of 
Rome, that the Republic (now the Emperor) was the 
religious as well as the civil head of the Empire ; partly 
from the blindness of Christian zeal, which thought all 
means lawful to advance the true, or to suppress erro- 
neous, belief ; and therefore fell into the irreeoncileable 
contradiction of inflicting temporal penalties by temporal 
hands for spiritual offences. Athanasius hailed and 
supremacy applauded the full civil supremacy of the 

or the Em- , , . 1 J „ . . 

peror. state when it commanded the exile of Anus ; 
contested, resisted, branded it as usurping tyranny, 
when it would exact obedience from himself. Thus, 
though the Councils were the proper legislative senates 
of Christianity, so long as the Empire lasted in the 
West, even later ; and in the East down to the latest 
times; the Emperors enacted and enforced the ob- 
servation of the ecclesiastical as well as of the civil 
law. Theodosius and Gratian define or ratify the 
definition of doctrines, declare and condemn heretics. 
Justinian is a kind of Caliph of Christianity, at once in 
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the authoritative tone and in the subjects which he 
comprehends under Iris decrees he is a Pope and an 
Emperor. In the barbaric codes there is the same 
absolute supremacy of the sovereign law — in theory the 
same, but restricted by the more limited royal power, 
and the peculiar relation of the clergy to tribes newly 
converted to Christianity. Where there is a strong 
monarchy, it assumes a dominion scarcely less full and 
complete than under the Christian Emperors. Charle- 
magne, in his imperial edicts, is at once the legislator of 
the Church and of the State. 

Thus then in Christendom there are three systems of 
jurisprudence, the Roman Law, the Barbaric Thrw! Byg . 
or Teutonic Law, the Law of the Church — tema uf law ‘ 
this last, as yet but young, humble and limited in its 
pretensions, a discipline rather than a law, or con- 
fined, in a great degree, to the special observance of the 
clergy. 

I. The Emperor Justinian, having now reunited the 
Eastern and Western Empires, aspired to be JUBtinUn 
the legislator of the world; on Christendom code- 
and on the Roman Empire, according to his notions 
commensurate, he would bestow a full, complete, inde- 
feasible Code of Law. Of the barbaric codes, if even 
in their initiatory growth or existence, the Roman 
law, which still held the whole Roman world to be 
its proper dominion, would be as disdainfully ignorant, 
as if they were yet the usages of wild tribes beyond 
the Rhine or the Danube. Even over the Church or 
Canonical Jurisprudence it would assert, as will im- 
mediately appear, majestic superiority ; it would admit, 
confirm, sanction such parts as might demand the 
supreme imperial intervention, or require imperial 
authority. 

Justinian aspired to consolidate in his eternal legis- 
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iation all the ancient and modern statutes of the realm. 
Necessity for The necessity for a complete and final revisal 

consolidation . . . 4 

of laws. — an authoritative reconstruction and har- 

mony of the vast mass of republican, senatorial, imperial 
decrees, or those accredited interpretations of the law 
which had become law, and were admitted in the courts 
of justice — "had long been acknowledged. The Roman 
jurisprudence must become a Code ; the decisions of the 
great lawyers must be selected, distributed under proper 
heads, and rules be laid down for the superiority of some 
over others. This jurisprudence comprehended un- 
written as well as written law. The unwritten were the 
ancient Roman traditions, and the principles of eternal 
justice. The sources of the written law w r ere the XII 
Tables, the Laws of the Republic, whether Senatus- 
Consults or Plebiscites, the decrees of the Emperors, 
the edicts of the Praetors, and the answers of the learned 
in the law. b Already attempts had been made to 
systematise this vast, multifarious, and comprehensive 
jurisprudence in the Gregorian, Hermogenian, and 
finally the Theodosian codes. But the enormous mass 
of laws which had still accumulated, the conflicting 
decisions of the lawyers, the oppugnance of the laws 
themselves, seemed to demand this ultimate organisa- 
tion of the whole ; and in Tribonian and his Byzantine 
lawyers, Justinian supposed that he possessed the 
wisdom, in himself the power and authority, to establish 
for ever the jurisprudence of Rome. 

But the change which has come over the Roman 
jnstiniana Empire is manifest at once. That Justinian 

Christian , * . . . 

emperor. is a Christian Emperor appears in the front of 
his jurisprudence. Before the august temple of the 
Roman law, there is, as it were, a vestibule, in which 



*> Kesponsa prudentum. 



Digitized by Google 




Chap. V. 



LAWS FOE THE CLERGY. 



7 



the Emperor seats himself as the religious legislator of 
the world in its new relation towards God. The Chris- 
tian Emperor treats all mankind as his subjects, in their 
religious as well as in their civil capacity. The Em- 
peror’s creed, as well as his edicts, is the universal law 
of the Empire. That which was accessory in the code 
of the former Christian Emperors, and in the Tkeodo- 
sian code fills two supplementary books, stands in the 
front, and forms the Preface to that of Justinian. His 
code opens with the Imperial Creed on the Trinity, and 
the Imperial Anathema against Nestorius, Eutyches, 
Apollinaris. Justinian declares indeed that he holds 
the doctrine of the Church, of the Apostles and their 
successors. He recognises the authority of the four 
great Councils. He even ackno wledges the supremacy 
of the H oman Church, and commands all Churches to 
beunited with her. At the time of the publication of 
the code, John III. was Bishop of Home ; but he had 
been appointed under the Exarch, his inauguration had 
submissively awaited the Emperor’s approbation. Home 
therefore, it was hoped, had become, notwithstanding 
the rapid advance of the Lombards, an integral, an 
inseparable part of the Empire. Justinian legislates 
therefore for Home -as for the East. But though the 
Emperor condescends thus to justify the orthodoxy of 
his creed, it is altogether of his absolute, uncontrolled, 
undisputed will that it is law. It might seem indeed 
that the clergy were the subjects, as first in rank, whose 
offices, even whose lives, must first be regulated by 
imperial legislation. 

In the following chapters the appointment, the organi- 
sation, the subordination, the authority of the ecclesias- 
tical, as of the civil magistrates of the realm, ljaws for tb , 
is assumed to emanate from, to be granted, aergy - 
limited, prescribed by, the supreme Emperor. Excom- 
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munication is uttered indeed by the ecclesiastics, but 
according to the imperial laws and with the imperial 
warrant. Justinian deigns indeed to allow the canons 
of the Church to be of not less authority than his laws ; 
but his laws are divine, and those divine laws all metro- 
politans, bishops, and clergy are bound to obey, and, if 
commanded, to publish.' The hierarchy is regulated by 
his ordinance. He enacts the superiority of the Metro- 
politan over the bishop, of the bishop over the abbot, of 
the abbot over the monk. Distinct imperial laws rule 
the monasteries. The law prescribes the ordinations of 
bishops, the persons qualified for ordination,' 1 the whole 
form and process of that holy ceremony. The law 
'admitted no immunities in the Clergy for crimes com- 
mitted against the state and against society. It took 
upon itself the severe superintendence of clerical morals. 
The passion for theatrical amusements, for the wild ex- 
citement of the horse-race and the combat with wild 
beasts, or even more licentious entertainments, had 
carried away many of the clergy, even of the bishops. 
A law, more than once re-enacted and modified, while it 
acknowledged the power of the clergy’s prayers to obtain 
victory over the barbarians, and to obtain from Heaven 
extended empire, declared that for this reason they 
should be unimpeachable. But, notwithstanding the 
most solemn admonition, they could not be persuaded, 
not even the bishops, to abstain from the gaming-table, 
or the theatre with all its blasphemies and licence. The 
Emperor was compelled to pass this law, proliibiting, 
under pain of suspension for the first offence, of irrevo- 
cable degradation and servitude 6 to the public corpora- 



c Toils Si flooiir Kavivas o v k 
i\a.TTOv twv vipwv iVxoetv Kal oi' 
vptrepot 0ov\ovrai vipot. — Cod. ii. 
3, 44. They are to publish rbv 8tlov 



T]pwv tovtov vipov. — Cod. ii. 3, 43. 

d Especially Nov. cxiiii. ; it assesses 
the fees to be paid on each promotioi*. 

• S<n/Xe6ta>. — Cod. i. 14, 34. 
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tions, any one of the clergy, of any rank, from being 
present at the gaming-table or at any public spectacle. 
These penalties, with other religious punishments, as 
fastings, were to be inflicted, according to the rank of 
the ofl'ender, by the bishop or the metropolitan. The 
refusal to puuish, or the endeavour to conceal, such 
offences made both the civil officers and ecclesiastics 
liable to civil as well as to ecclesiastical penalties. 

The bishop was an imperial officer for certain temporal 
affairs. In each city he was appointed, with three of 
the chief citizens, annually to inspect the public ac- 
counts, and all possessions or bequests made for public 
works, markets, aqueducts, baths, walls and gates, and 
bridges. Before him guardians of lunatics swore on 
the Gospels to administer their trust with fidelity/ and 
many legal acts might be performed either in the pre- 
sence of the Defensor or the bishop of the city. 8 For 
the discharge of these temporal functions the bishops 
were reasonably answerable to the Emperor ; and thus 
the empire acknowledged at the inspiration of Christi- 
anity a new order of civil magistracy. 

The law limited the number of clergy to be attached 
to each Church. This constitution was demanded in 
order to check that multiplication of the clergy which 
exhausted the revenues of the church, and led to bur- 
thensome debts. In the great Church at Constantinople 
the numbers were to be reduced to 425, besides 100 
ostiarii. 11 The smaller churches were on no account to 
have more than they could maintain. 



» Cod. i. 4, 27. 
f De Episcop. Audient. 

11 60 presbyters, 100 male 40 
female deacons, 90 subdeacons, 110 
readers, 25 singers. Novell, iii. 



There is a curious law concerning in- 
terments in Constantinople. 1000 
shops, or their rent, seem to have 
been bestowed on the church for the 
burial of the poor ; they had a bier and 
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The State issued laws for the regulation of monas- 
teries. None were to be established without the consent 
of the Bishop. The bishop elected the superior from 
the community. Slaves might be admitted as well as 
freemen. A probation of three years was required 
from all. A slave, if a runaway or thief, might be 
claimed by his master during those three years. When 
a monk, he could no longer be claimed, unless he 
abandoned the monastic life. All were to live in com- 
mon, to sleep in one chamber. If a monk wished to 
leave his monastery he went forth a beggar ; the monas- 
tery retained all his property. If he entered into the 
army, it could only be into the lowest rank. No monk . 
could leave one monastery for another . 1 

Such were the all-comprehending ecclesiastical laws 
which the Emperor claimed the power to enact In 
many cases he commanded or limited the anathema or 
the interdict. The obedient world, including the Church, 
acknowledged, at least by submissive obedience, this 
imperial supremacy. 

It is not till Justinian has thus, as it were, fulfilled 
his divine mission of legislating for his subjects as 
Christians, that he assumes his proper function, his 
legislation for them as Romans, and proceeds to his 
earthly task, the consolidation of the ancient and 
modern statutes of the Empire. 

But the legislation of Justinian, as far as it was origi- 



the attendance of the clergy without 
charge. The rich paid according to 
their means and will ; there was a 
fixed payment for certain more splendid 
biers and more solemn attendance. — 
Novell, xciii. 

1 The Institutes acknowledge the 
Bishop, with the Defensor, to have 



certain powers of appointing guardians. 
— i. 20, 5. Justinian speaks of the 
modesty of his times. — i. 22, 1 . Two 
clauses (2, i. 8, 9) relate to churches, 
Ac., iii. 28, 7. Churches named. — 
iv. 18, 8. Rape of nuns made a 
capital crime. 
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nal, in his Code, his Pandects, and in his Institutes, 
within its civil domain, was still almost exclu- Rom*n law 
sively Roman. It might seem that Christi- Kim. 
anity could hardly penetrate into the solid and well- 
compacted body of Roman law ; or rather, the immutable 
principles of justice had been so clearly discerned by the 
inflexible rectitude of the Roman mind, so sagaciously 
applied by the wisdom of her great lawyers, that Chris- 
tianity was content to acquiesce in those statutes, which 
even she might, excepting in some respects, despair of 
rendering more equitable. Christianity, in the Roman 
Empire, had entered into a temporal polity, with all its 
institutions long settled, its laws already framed. The 
Christians had in their primitive state no natural place 
in the order of things. That separate authority which 
the Church exercised over the members of its own com- 
munity from its origin, and without which the loosest 
form of society cannot subsist, was in no way recognised 
by the civil power ; they were the voluntary laws of a 
voluntary association. But, besides these special laws 
of their own, the Christians were in every respect sub- 
jects of the Empire. They were strangers in religion 
alone. After the comprehensive decree of Caracalla, 
they, like the rest of mankind within the pale of the 
Empire, became Roman citizens ; and the supremacy 
of the State in all things which did not concern the 
vital principles of their religion (for which they were 
still bound, if the civil power should exercise compul- 
sion, to suffer martyrdom) was acknowledged, both in 
the West and in the East, both before and after the 
conversion of Constantine. 

The influence therefore of Christianity on the older 
laws of the Roman Empire could only be exercised 
through the mind of the legislator, now become Chris- 
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tian ; and the general moral sentiment, which became 
more pure or elevated, might modify, and gradually 
mitigate, some provisions, or more rigidly enforce cer- 
tain obligations. The Roman law, in its original code, 
might seem indeed to take a pride in resting upon its 
antiquity and its purely Roman character ; it admits 
not the language, it appears even to affect a supercilious 
ignorance of the religion, of the people.* In the Insti- 
tutes of Justinian™ it requires keen observation to detect 
the Christianity of the legislator. Triboniau, the great 
lawyer, to whom the vast work of framing the whole 
jurisprudence was committed by the Emperor, has in- 
curred the suspicion of atheism, an accusation which, 
just or not, is strong evidence that his work had refused 
to incorporate any of the statutes, and bore no signs of 
Christianity. The prefatory Christian laws, though now 
become fundamental, are altogether extraneous to the 
old re-enacted system. They are recorded laws before 
Tribonian assumes his functions. 

The Roman Law may be most conveniently con- 
sidered, in connexion with the influence of Christianity, 
as it regards A. Persons ; B. Property ; and C. Crime." 

A. The law as regards Persons comprehends the ranks 
Law of per- and divisions, and the relat ions of mankind to 
each other, sanctioned or recognised by the 
law, with the privileges, rights, and immunities it may 



k There are several quotations from 
Homer, not one allusion to any of the 
sacred writings of Christianity. 

m The Institutes are without those 
prefatory chapters of Christian legis- 
lation contained in the code. From 
those chapters we pass into the Roman 
Code, as iDto another land ; and it 
demands our closest attention to discern 



how far, now that he has abandoned 
all the language of Christianity, 'the 
spirit of the religion follows the em- 
peror into the ancient realm. 

11 This in some degree differs from 
the division adopted by many witters 
from the Institutes of Justinian, under 
which the criminal law ranks as a branch 
of the law of actions or obligations. 
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grant, the duties it may impose on each. In nothing is 
the stern and Roman character of the Justinian Code 
more manifest than in its full recognition of Freem en and 
slavery. Throughout, the broad distinction Blttve8 ’ 
of mankind into freemen and slaves is the unquestioned, 
admitted groundwork of legislation. It declares indeed 
the natural equality of man, and so far is in advance of 
the doctrine which prevailed in the time of Aristotle, 
and is vindicated by that philosopher, that certain races 
or classes of men are pronounced by the unanswerable 
voice of nature, by their physical and intellectual in- 
feriority, as designed for and irrevocably doomed to 
servitude. But this natural equality is absolutely and 
entirely forfeited by certain acknowledged disqualifica- 
tions for freedom, by captivity in war, self vendition 
into slavery, or servile descent. Christianity had in- 
deed exalted the slave to spiritual equality, as having 
the same title to the blessings, consolations, and pro- 
mises of the Gospel, as capable of practising all Chris- 
tian virtues, and therefore of obtaining the Christian’s 
reward. This religious elevation could not be without 
influence, besides the more generous humanity to which 
it would soften the master, on their temporal and social 
position. It took them out of the class of brute beasts 
or inanimate things, to be transferred like cattle or 
other goods from one master to another, which the 
owner might damage or destroy with as much impunity 
as any other property ; and placed them in that of human 
beings, equally under the care of Divine Providence, 
and gifted with the same immortality. But the legis- 
lation of the Christian Emperor went no further. It 
makes no claim to higher humanity ; it does not 
attempt to despoil the pagan Emperors of the praise 
due to the first step made in that direction. It ascribes 
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to the heathen sovereign, Antoninus, the great change 
which had placed the life of the slave under the protec- 
tion of the law. Even his punishment was then re- 
stricted by legislative enactment . 0 But the abrogation 
of slavery was not contemplated even as a remote pos- 
sibility. A general enfranchisement seems never to 
have dawned on the wisest and best of the Christian 
writers, notwithstanding the greater facility for manu- 
mission, and the sanctity, as it were, assigned to the act 
by Constantine, by placing it under the special super- 
intendence of the clergy. 

The law of Justinian gave indeed, or recognised, a 
Law of greater value in the life of the slave. The 
slavery. edict of Antoninus had declared the master 
who killed his own slave without cause, liable to the 
same penalty as if he lulled the slave of another. 1 * The 
Code of Justinian ratified the law of Constantine, which 
made it homicide to kill a slave with malice afore- 
thought; and it describes certain modes of barbarous 
punishment, by which, if death follows, that guilt is 
incurred.’ The Code confirms the law of Claudius 
against the abandonment of sick and useless slaves ; 
it enjoins the master to send them to the public hos- 
pitals. These hospitals were open to slaves as Well as to 
poor freemen. “ In these times, and under our empire,” 
writes Justinian, “no one must be permitted to exercise 
unlawful cruelty against a slave.” The motive, how- 
ever, for this was not evangelic humanity, but the 
public good, which was infringed if any man ill-used 
his property/ 



° Caius, i. 53 ; Just. Instit. i. viii. 
2. Constantine, in 312, had enlarged 
this law. — C. Theod, de emend, serv. 
1. 9, 1. 



t Caius, i. 53. 
i Cod. Just. ii. 14. 
r “ Ejpedit enim republic®, ne quis 
re suA utatur male.” — Instit, i. viii. 
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But while it protected the life, to a certain extent the 
person of the slave, it asserted as sternly as ever his 
inferior condition. He was the property of his master. 
Whoever-became a slave lost all power over his children . 8 
His testimony could be received against his master only 
in cases of high treason. His union with his wife was 
still only concubinage, not marriage . 1 The slave had 
no remedy for adultery before the tribunals ; it was left 
to the master to punish the offence. A free woman who 
had unlawful connexion with her slave, according to the 
law of Constantine, not, as it seems, repealed by Jus- 
tinian, was to be put to death, the slave to be burned 
alive. But the law of Constantine, confirmed in the 
West by Anthemius, which prohibited the union of a 
freeman and a slave, at least a freeman of a certain 
rank, under the penalty of exile and confiscation of 
goods, and condemned the female to the mines, appears 
to have been mitigated ; at least the law of Claudius, 
which condemned the free woman who married a slave 
to servitude, was tempered to a sentence of separation. 
In the old Roman society in the Eastern Empire this 
distinction between the marriage of the freeman and the 
concubinage of the slave was long recognised by Chris- 
tianity itself. These unions were not blessed, as the 
marriages of their superiors had soon begun to be, by 
the Church." Basil the Macedonian* first enacted that 
the priestly benediction should hallow the marriage of 
the slave ; but the authority of the Emperor was counter- 
acted by the deep-rooted prejudices of centuries. Later 
laws appear to have attempted the reconcilement of the 



* Instit. i. 16, and ii. 9, 3. Cod. 
ix. 1, 20. 

* Contubernium, not connubium. 

* It was thought that the marriage 



before the church would of itself con- 
fer civil freedom. — Biot sur I ’ Esclavage, 
p. 146. 

* a.d. 867-S86. 
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Christian privilege with the social distinction. The 
marriages of slaves were to be celebrated in the Church ; 
slaves and freemen were to receive the same nuptial 
benediction, without conferring freedom on the slave/ 
As late as the thirteenth century a mandate of Nicetas, 
archbishop of Thessalonica, excommunicates masters who 
refuse to allow their slaves to be married in the Church. 

The trade in slaves was still a principal and recognised 
branch of commerce. Man was a marketable 
commodity. The whole code of Justinian 
speaks of the slave as bearing a certain appreciable 
. value, to be held by the same tenure, transferred by the 
same form, as other property. It was the weakness of 
Rome, not her humanity or her Christianity, which, by 
ceasing to supply the markets with hordes of conquered 
barbarians, diminished the trade ; and Roman citizens 
were sold, with utter disregard of their haughty privi- 
leges, by barbarian or Jewish slave-venders. Through- 
out Greek and Latin Christendom, however the Church, 
by its precept and example, might rank the redemption 
of Christian slaves from bondage as a high virtue, the 
purchase and the sale of men, as property transferred 
from vendor to buyer, was recognised as a legal transac- 
tion of the same validity with the sale of other property, 
land, or cattle. 

The Christian family, in its more restricted sense, 
The Christian comprehending the relations of husband and 
family. wife, of parent and children, had been the 
centre from which the Gospel worked outwards with all 
its beneficent energy on society. But Christianity, con- 
scious of its more profound and extensive influence on 
morals, was in most respects content to rest without 



i Con&titut. Imp. xi. Jus Gr. Roman, i. p. 145. Biot, p. 213. 
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intruding into the province of law. 1 It superadded its 
own sanctity to the dignity with which marriage had 
been arrayed by the older Roman law : it superadded 
its own tenderness to that mitigation of the Parcntal 
arbitrary parental power with which the more power ' 
humane habits of later times, and the wisdom of the 
great lawyers, had controlled the despotism of the Roman 
father. The Roman definition of marriage 
might almost satisfy the lofty demands of 
Christianity. Matrimony is the union of man and 
woman, constraining them to an inseparable cohabita- 
tion. 1 * Polygamy had been prohibited by the Pnetorian 
Edict with a distinct severity not to be found in the New 
Testament. b Marriage, in the oldest Roman law, was a 
religious rite. The purchase of the wife, the partaking 
of food together, 0 took place in the presence of the pon- 
tiffs. These ceremonials were at no time absolutely 
necessary ; but even under the Republic, marriage was 



* See throughout this chapter — the 
Code), Pandects, and Institutes. Of 
modern works. Gibbon’s celebrated 
chapter, with Warnkonig’s notes ; Fer- 
dinand Walter, Geschichte des Rorni- 
schen Rechts, pp. 332 et seq. 

* “ Nuptixautemsire matrimonium 
est viri ct muiieris conjunctio, indi- 
viduam vita; consueludinem continens." 
— Instit. i. ix. 1. 

b “ Neminem qui sub ditione sit 
Romani nominis binas uxores habere 
posse vulgo patet ; cum ctiam in 
Edicto Pratoris hujusmodi viri iufamia 
notati sint : quain rein competens 
judex inultam esse non patietur.” — 
Cod. v. tit. 5, 2. The silence of the 
New Testament as to polygamy, ex- 
cepting in the doubtful text about the 
VOL. II. 



bishop, has been the subject of much 
learned contest and inquiry. The de- 
suetude into which it had fallen among 
the Jews, and its prohibition by Roman 
manners, if not by Roman laws, ac- 
counts for this silence, in my opinion, 
' most fully, considering the popular 
character of our Lord's teaching and 
that of his apostles. 

c Coemptio et confarreatio. — The 
confarreatio was the more solemn form 
of marriage, and could only be annulled 
by certain tremendous rites, which 
represented as it were the death of the 
contracting parties. — Festus, Delar- 
reatio. It had fallen into disuse with 
the extinction of the older families 
The other two forms of marriage con- 
tract were coemptio and usus. 

0 
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altogether, as to its validity, a civil contract. With the 
Christians marriage had resumed a more solemn reli- 
gious character. Certain forms of espousals or of wed- 
lock are among the most unquestionable usages of the. 
earliest Christian antiquity. On marriage the Christian 
is taught to take counsel of the bishop. d Some kind of 
benediction in the Church, or in the presence of the 
community, gave its peculiar holiness to the marriage 
ceremony.® Christianity did not decline some of the 
gayer and more innocent usages of Jewish and heathen 
marriages — the crowns, the ring, the veil of the virgin. 
Still, the Christian might hallow his union by the bene- 
diction of the Church; the betrothal or the espousals 
might take place in the presence of the religious com- 
munity ; f yet the Eoman citizen was bound only by the 
civil contract. On this alone depended the validity of 
the marriage, the legitimacy and right of succession in 
the children. The Church, or the clergy representing 
the Church, had no jurisdiction in matrimonial questions 
till after the legislation of Justinian. It was never per- 
fect and supreme in the East ; in the West it grew up 
gradually with the all-absorbing sacerdotal power. 

As to incestuous marriages, marriages within the more 
Prohibited intimate degrees of relationship, Christianity 
degrees. might repose upon the rigour of the Roman 
law/ There was no necessity to recur to the books 

* Ignat. Epist. ad Polycarp. This wiirdigkeiten, x. p. 288. 

passage is found in Mr. Cureton’s Syriac ' * This was a voluntary rite, super- 

version. induced by Christian manners upon 

* Tertull. ad Uior. ii. c. 2-9 ; de the lnw of the realm. 

Monogam. c. 11. “Unde sufficiamus * On forbidden marriages, Caiue i. 
ad onarrandam felicitntem ejus inatri- ' 58-62 ; Ulpian, v. 6; Collat. Leg. 
monii, quod ecclesia conciliat, et con- Mosaic, vi. 4-17 ; J. C. de Nupt. 5. 4, 
firmat oblatio, et obsignat benodietio,” 1 to 5. 

&c, &c. : compare Augusti, Dcnk- 
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of Moses. That law prohibited the union of brothers 
with sisters, of uncles and aunts with nephews and nieces : 
it did not proscribe that of cousins german. h The Roman 
law extended this prohibition to connexions formed by 
affinity and by adoption. Connexions formed by mar- 
riage were as sacred as those of natural kindred, and an 
union with an adopted brother or sister was as inflexibly 
forbidden as in the case of blood. 

But of the few passages in the Code of Justinian which 
reveal the Christian legislator, that extraordi- Splritual re . 
nary one stands out in peculiar contrast, which laUon,h| p‘- 
extends the prohibited degrees to spiritual relationship. 
But the manner, almost as it were furtive, in which this 
prohibition is introduced, shows how it grew out of the 
existing state of Roman feeling. The jealous law had 
prohibited, besides the incestuous degrees of relationship, 
the union of a guardian, or the son of a guardian, with 
his ward. 1 But a man might marry an alumna whom 
he had educated as a slave, but to whom he had after- 
wards granted liberty . k The education as a slave implied 
that he had not towards her the affection of a parent. 
No one, however, would be so impious as to marry one 



11 Plutarch, Quaest. Rom. 6 ; Cicer. 
pro Cluent. 5 ; Capitol. M. Antonin. 
The emperors Arcadius and Honorius 
married their cousins. Instit. i. x. 
The old law (Caius, Instit. p. 27) al- 
lowed a man to marry his niece on the 
brother’s, not on the sister's side. The 
Emperor Claudius availed himself of 
this privilege. The Roman law, in 
fact, was not greatly extended by the 
canon law, the prohibitory degrees of 
which are summed up in these lines, — 

"Nata, soror, neptis, matertera patris, et 
uxor, 

Et potrui cunjux, mater, privlgna, noverca. 



Uxorlsque soror, privlgnl nata, nurusqne, 
Atque soror patris con) ungi lege vetan tur.” 

' Cod. J ustin. v. 6, 1 et 7. 
k Cod. Justin, v. 4, 26. There 
were other civil prohibitions : mar- 
riage of freeman with slave (see 
above), with a freed man or woman, 
by the Julian law coniined to senators 
and their children (Inst. 16, de 
Spousal.; Justinian Cod. de Nupt- 
28, 5, 4), of senators with actor.-. 
(Ulpian. xiii. 1. xvi. 2) or persons of 
infamous occupations, Ac. &e. — See 
Walter, p. 539. 

C 2 
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whom he had brought up in his house as a daughter. 
On this principle it was that, whether brought up in his 
family or not, the sponsorship in baptism implied an 
affection so tender and parental as to render such a mar- 
riage unholy. 

Roman pride and rigid Christian morality would con- 
cur in some of those prohibitions which interdicted free 
Romans from certain degrading or disreputable mar- 
riages. There could be no marriages with slaves : 
children born from that concubinage were servile. The 
Emperor Valentinian further defined low and abject 
persons who might not aspire to lawful union with free- 
men — actresses, daughters of actresses, tavern-keepers, 
the daughters of tavern-keepers, procurers (lenones) or 
gladiators, or those who had kept a public shop. 1 

The Roman law had gradually expanded from that 
exclusive patrician haughtiness which would not recog- 
nise the marriage with plebeians : it had admitted unions 
between all of Roman birth ; but till Roman citizenship 
had been imparted to the whole Roman Empire, it would 
not acknowledge marriage with barbarians to be more 
than concubinage. Cleopatra was called only in scorn 
the wife of Antony. Berenice might not presume to be 
more than the mistress of Titus. The Christian world 
closed marriages again within still more and more jealous 
limits. Interdictory statutes declared marriages with 
Jews and heathens not only invalid but adulterous. The 
Councils condemned marriages with heretics in terms 
almost of equal rigour. The legislature was silent ; 
though Manicheans especially, being outcasts by the law, 
marriages with them must have been of questionable 
validity.™ 

1 All this, however, was in the spirit I ® Cod. Theodos. ill. 7, 2, ix. 7, o, 
of the ancient Roman law | rvi. viii. 6 ; Cod. Justin, i. 9, 6. 
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Yet, however lofty the theory of the Roman lawyers 
as to the sanctity and perpetual obligation of 
marriage, it was practically annulled by the 
admitted right and by the inveterate usage of divorce. 
It was a contract which either party might dissolve, 
almost without alleged cause. In the older law, the 
wife being, like the rest of his family, the property of 
the husband, he might dismiss her at any time from his 
service. Even the law of the Twelve Tables admitted 
divorce. But the severer morals of the older Republic 
disdained to assert this privilege. The sixth century of 
Roman greatness is said to have begun, before the public 
feeling was shocked by the repudiation of a virtuous but 
barren wife by Spurius Carvilius Ruga. 1 * But in the 
later Republic the frequency of divorce was at once the 
sign, the cause, and the consequence of the rapid depra- 
vation of morals. Paulus iEmilius discarded the beau- 
tiful Papyria with a scornful refusal to assign any 
reason. 0 Cato, Cicero, exchanged or dismissed their 
wives. And the wives were not behind their husbands 
in vindicating their equal rights. Paula Valeria repu- 
diated her husband without cause to become the wife of 
Decimus Brutus. p Augustus might endeavour by laws 
and by immunities to compel or allure the reluctant 



These laws, in the time of Augustine 
and Jerome, were by no means un- 
necessary. “ At nunc plerseque con- 
temnentes apostoli jussionem, jun- 
guntur gentilibus et templa Christi 
idolia prostituunt, nec intelligunt sc 
corporis ejus partem esse cujus et costa 1 
sunt.” — Hieron. In Jovin. i. 10: 
compare Augustin, de fid. et oper. c. 
19. They gradually, as heathenism 
expired, became less denunciatory 
against such marriages, but maintained j 



and even increased their rigour against 
Jewish connexions. — Concil. Laodic. 
x. ; but add xxxi. ; Concil.Agath. Ixvii.: 
Concil. Arelat. xi. ; Illiber. xvi. xvii. 

“ Dion. Hal. ii. 93 ; Val. Max. ii. 
1 ; Aldus Gellius, iv. 3. Plutarch in 
Numa. 

° “ My shoes are new and well- 
made, but no one knows where they 
pinch me.” — Plutarch. Vit. Paul. 
.Emil. 

| p Cic. ad Fam. 
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aristocracy of Rome to marriage ; he might limit divorce 
by statute but his example more powerfully counter- 
acted his own laws. He compelled the husband of Livia 
to divorce her during a state of pregnancy, and by 
marrying her became the father of a doubtful offspring. 
Maecenas changed his wives as he changed his dress/ 
Seneca, in his lofty Stoic morality, declares that the 
noble women of Rome calculated the year not by the 
Consuls, but by their husbands . 8 Juvenal, in the bitter- 
ness of his satire, might describe the husband discarding 
his wife for the slightest infirmity ;* Martial might point 
an epigram against these legal adulteries ; u and all these 
writers might dwell, and with licensed exaggeration, 
only, or principally, on the manners of the capital and 
those of the higher orders ; but throughout the Roman 
world there can be no doubt that this dissolution of those 
bonds which unite the family was the corroding plague 
of Roman society. Christianity must have subjugated 
public feeling to a great extent ; it must have overawed, 
and softened, and rendered attractive the marriage state 
by countless examples in every part of the Empire (like 
that so beautifully described by Tertullian),* far more 
than by its monastic notions of the superior dignity of 
virginity, before even Constantine could venture on his 
prohibitory law against divorce. Marriage was abso- 
lutely annulled by three causes, retirement to a monastic 
life, impotence, and captivity. The period at which 
captivity dissolved the tie, and permitted the husband 



i See the lex Papia Poppsea. 
r “ Qui uxorem millies duxit.” 
Such is the hyperbole of Seneca, who 
hated, perhaps because he envied, the 
memory of Maecenas. “ Quotidiana 
repudia.” — De Provid. c. 3. 

* Senec. de Benef. iii. 16. 



; Conlige sarcinnlss, dlcet Hbertus, etexi; 
Jam gravis es nobis, et saepe emun- 
geris, exi 

Oclus et propera: sieco vcnit altera 
naso.” — Sat. vi. 148. 

u “ Qua: nubit toties, non nubit, 
adultera lege est.” — vi. 7. 

1 Ad uxor. ii. c. 9. 
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